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I. CALL TO ORDER  
 
Jacqueline Hatherly, Chief Compliance Officer & Senior Legal Counsel, Greystone Managed 
Investments Inc. 
 
II. PREVIOUS MEETING SUMMARY 
 
The minutes were approved as circulated.  
 
III. PRESENTATIONS 

1. CSA Staff Notice 31-347 – Guidance for Portfolio Managers for Service 
Arrangements with IIROC Dealer Members 

Jacqueline introduced Trevor Waltz, Senior Accountant in the OSC’s Compliance and Registrant 
branch. 

 
Trevor began by providing some background on Portfolio Manager Dealer Service Agreements 
(PMDSAs). A PMDSA is a service arrangement between a CSA regulated PM firm and an Investment 
Dealer regulated by IIROC, whereby the dealer is providing custody, trading and other services to 
the PM and its clients. An investor becomes a client of both the PM firm and the dealer firm but each 
will have different responsibilities to the client. Under the arrangement, both parties will have client 
record keeping and client account and statement obligations. Some concerns were identified with 
PMDSAs by both CSA and IIROC staff; such as concerns around PM firms relying on the dealer’s 
books and records for their own records. CSA and IIROC staff formed a working group to address 
these concerns as well as the regulatory framework for these arrangements. The result of the 
working group is CSA Staff Notice 31-347 which replaces the interim guidance the OSC published in 
2013. The Staff Notice is intended to provide consistency and clarity as well as to address the 
concerns that were mentioned previously.  The Staff Notice has five key points to note: 

1. The PM firm must have its own books and records of its client’s investments and 
trades; 

2. It is expected that the PM and the dealer have a written agreement regarding the 
arrangement that covers the key terms and roles and responsibilities of each party; 

3. It is expected that PMs provide written summary disclosure about the arrangement to 
clients that are served under the PMDSA to inform them of the services offered by 
both parties as well as of their respective obligations; 

http://www.osc.gov.on.ca/en/SecuritiesLaw_csa_20161117_31-347_portfolio-managers-service-arrangements.htm
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4. Situations when the PM is to deliver its own account or additional statements to 
clients: 

a. If the PM is holding any investments for the client, 
b. The client requests a statement from the PM supplemental to the custodian’s, 
c. If the PM-client agreement states that PM will be issuing its own accounts in 

addition to the dealer’s; 
5. The Staff Notice sets out an option for PMs to satisfy statement delivery obligations to 

clients when only the dealer/custodian is sending a statement. 

Trevor noted that PMs should ensure that they are not holding any of the client’s investments that 
they are managing for the client, they must all be held at the dealer. The PM should confirm that a 
statement is sent directly to the client by the dealer with the required content and at the frequency 
required by NI 31-103. The PM should perform reconciliation of its trade and holding records against 
the dealer’s records to verify that the content of the dealer’s statements are complete and accurate. 
PMs should also have proper written policies and procedures in place for how the firm is going to 
follow the steps in the Staff Notice and how the firm has been complying with its statement delivery 
obligations.  
  
Trevor noted PMs’ annual performance and charges/compensation reporting obligations to the client 
and that these reports are to be issued under the PM firm’s name. However, PMs are permitted to 
outsource these if they follow the outsourcing requirements in NI 31-103. In cases where PMs are 
not sending their own account statements, then the market values for a PM's annual performance 
reporting should be the same as on the dealer’s account statements in order for the client to receive 
consistent reporting.  
 
For PMs who use a financial institution as their custodian rather than using an IIROC dealer member 
as a custodian, Trevor emphasized that the guidance in the Staff Notice only applies to PMDSAs and 
not to these other arrangements. He referenced the guidance in the Companion Policy to NI 31-103 
that expressly permits firms to outsource the production and delivery of accounts and additional 
statements and the CRM 2 reports to a third party service provider in accordance with 31-103CP.   
 
The concern of disclosure overload was discussed and Trevor stated that there is no specific format 
for the disclosure to clients about the PMDSAs other than to ensure disclosure as set out in the Staff 
Notice.    
 
Trevor noted that, in the situation where a PM’s client’s assets are held at an IIROC dealer member 
on a fully disclosed basis, CIPF covers the client only in the case of dealer insolvency but not in the 
case of the PM’s insolvency. To this end, Trevor commented that the CSA/IIROC working group had 
raised the idea of a joint statement by the PM and the dealer, however CIPF said that it would not be 
an option because it could cause confusion and additional cost and liability to CIPF.   
 
A member brought up the subject of who has to explain the annual report to the client: the PM or 
the dealer. Trevor responded that the PM has the client-facing relationship and is making the 
investment decisions and so are responsible for explaining the reports.   
 
Trevor reiterated that the Staff Notice pertains to arrangements between IIROC dealer members 
firms and PM firms; arrangements with investment dealers are outside the scope of the Paper. He 
noted that this Staff Notice is intended for small and medium PM firms that primarily have individual 
clients in order to provide them with guidance and clarity on PMDSAs. 
 
2. Wrongdoing, Investigations and Enforcement Actions - words that keep CCOs up at 

night.  

Jacqueline introduced Rene Sorell, Partner in McCarthy’s Business Law Group, who led a panel 
discussion along with Brent H. Moore, CCO, TD Asset Management Inc. and TD Waterhouse Private 



Investment Counsel Inc. and Pina Arcuri, CCO, Cordiant Capital Inc. on enforcement actions and the 
role of CCOs. 
 
Brent discussed the 2012 IIROC enforcement statement and noted that he was part of committee 
discussing enforcement issues and the key conclusion the committee arrived at was that CCOs have 
to protect themselves. The CCO has to be “audible and auditable”; they must ensure that their voice 
is heard to demonstrate to regulators that they stood up to challenges by management. The 
challenge in the current environment, especially around investigations, is where privilege comes into 
play and where the CCO should bring in external counsel to provide guidance to balance the need to 
create auditable actions while at the same time protecting privilege. Pina commented that she relies 
on the IIROC guidance despite being CSA registered and that she focuses on demonstrating that her 
supervision would be satisfactory to regulators by knowing she could provide the documentation 
they request and providing a rationale for any decisions that are made or questions that are 
answered in order for everyone to be clear on the reasoning behind certain actions.   
 
Rene addressed the issue of privilege that often arises, especially when justifying the actions that 
the CCO took. When looking at an issue that the CCO investigated, the regulators will question 
whether any action was taken to solve the issue by the CCO and will want to see reports, but those 
reports are frequently privileged. Brent commented that firms usually have a budget and so CCOs 
cannot go their lawyer for every action. The CCO has to build ground cover but also keep in mind 
that they have to report to management and therefore should structure the report carefully to not be 
subject to privilege. The uses of facts are not subject to privilege and are good tools to use in 
reports. Rene noted that privilege should be put aside in order to be able to show to the regulators 
that the rules are not only on paper, but are being applied. Pina commented that, as situations arise, 
if CCOs can show that those issues have been dealt with diligently and that they have conducted a 
proper escalation, limited the damage, put procedures into place to deter similar errors from 
repeating themselves, this will usually mean the CCO has done his or her job. Pina added that the 
CCO’s ability to demonstrate that policies and procedures are being followed go a long way.   
 
The panel then turned to the importance of having a culture of compliance, specifically tone at the 
top and a compliance culture that is widespread throughout the organization. They discussed how 
CCOs get employees involved with compliance. Pina noted that a culture of compliance is not 
something that comes about quickly and can be challenging to grow and maintain when there is staff 
turnover. To address this, Pina proactively encourages her staff to escalate questions and concerns 
are they arise.   
 
Rene raised the issue of CCOs feeling unsure of when to escalate issues and when not to. Brent 
commented that a 2006 IIROC notice discusses this topic: if the CCO documented the issue in a way 
that the regulators can see it and took action, the CCO will be protected. The situations where the 
regulators expect the CCO to walk away are those where the conduct was clearly illegal and there is 
nothing that can change it.   
 
The panel reiterated the importance of being mindful of issues of privilege, fostering a culture of 
compliance and creating an audible and auditable record of the CCO’s actions.  
3. Pertinent Tax Tips for Compliance –  

Jacqueline introduced Nigel Johnston, Partner in McCarthy’s Tax Group, for a discussion on tax 
planning tips for compliance professionals.  

 
i. Trust loss restriction event rules, traps and planning for compliance 

Nigel noted that the Federal government implemented the trust loss restriction event rules in 2013. 
The government drafted the rules so that every fund that was structured as a trust. As people were 
discovering that this rule protected all funds, the government had to start making amendments to 
carve out investment funds. There has been an ongoing process to define an investment fund and 
the amendments are retroactive to March 2013. There are some transitional rules that apply as well. 



The most recent rule amendments are generally similar to a draft that had been released in January 
2016; the main difference being the January rules had a list of assets that were good investments 
for an investment fund to hold but that list has been removed and replaced instead by a test to 
determine whether a fund follows a reasonable policy diversification. For most funds this is 
advantageous over a list of permitted assets. However, commodity funds, which do not follow a 
reasonable policy diversification because they only have one asset – such as gold of silver, are not 
carved out of these rules. The second point is that there is no fresh start rule. If a fund loses its 
investment fund status, it can never be restored. Thirdly, there was a lot of lobbying to get a rule 
that contemplates fund on fund structures. Finance put in place a rule that said that you could not 
be an investment fund if you had more than 20% of the securities of any one issuer but that was 
modified to say that was okay if you had less than 10% of the value of the securities – equity or 
debt. The rules did not apply to an investment in another investment fund so the rules now are 
broader and extend to mutual fund corporations but not to investments in any kind of foreign 
issuers. Nigel noted a complication for those launching funds now: in order to be qualified as an 
investment fund, the fund has to complete a distribution of its units to the public before the end of 
the calendar year in which it is formed. For example, if you were to settle a trust today and have a 
prospectus or offering memorandum out but you do not actually issue any units until 2017, then 
your trust can never be an investment fund. It is an anomaly in the rules and finance has no 
appetite to fix this because people can work around it to ensure this timing glitch does not happen.  

 
Nigel noted two take aways on this issue: the first is the caveat regarding funds launched close to 
the end of year; and the second is that it is likely a good time to do some diligence back to March 
2013 to ensure that your fund has qualified on the investment restrictions since that time.  

 
ii. Failure to be a mutual fund trust throughout 2016: consequences and possible remedial 

action.  

Nigel next spoke about the consequences and possible remedial action to take for failure to be a 
mutual fund trust throughout the year. He noted that, if at any time in the year, the number of 
investors in the fund dips below 150, then the fund cannot be a mutual fund trust for that year 
because it is a test that must be met at all times. The consequences of not being a mutual fund trust 
include: you cannot access the capital gains from the fund; the trust could be subject to alternative 
minimum tax in the year; for trusts who have gains from taxable Canadian properties – for example, 
shares from a mining company and the trust has non-resident investors, the trust will be subject to 
Part 12.2 tax which is a special tax imposed at the trust level; and, if the trust is not a mutual fund 
trust, then one of the basis for being a qualified investment for RRSPs has disappeared. To be a 
good investment for an RRSP in the trust sense, the trust is either a mutual fund trust or a 
registered investment.   

 
There are two potential solutions for failure to be a mutual fund trust throughout the year 1) before 
the end of the year, apply to the CRA to become a registered investment fund: if your fund is only 
holding qualified investments for RRSPs, before the end of 2016 you can cure your RRSP eligibility 
problem. The other solution that may not be widely available is, if you’re fortunate enough to have a 
trust that only has one class and two units, look to see whether you can make an election under 
section 259 of act. In that case, for the RRSPs that invested in the fund, they receive a pro rata 
share of all of the investments in the fund. So as long as all the investments in the fund are good 
investments, that is okay.  
 
Nigel added that if you have fewer than 150 investors, you need to take proactive steps to get more 
investors into the fun before year end.  

 
Nigel concluded by mentioning the position the CRA took at the recent Canadian Tax Foundation 
meeting where the indicated it has changed its position on the payment of investment management 
fees to RRSPs. It used to be that paying such fees from outside your RRSP would not be treated as 
accretion and everything was fine. CRA has now said that, beginning in 2018, if you pay your 
investment management fee from outside your RRSP that will be viewed as conferring an advantage 



and the investor will be subject to 100% tax on that amount. There is a lot of debate going on with 
the CRA on this issue at the moment and it may be a battle to change CRA’s view as to whether this 
amounts to an advantage.  
 
4. Panel Discussion on best practices to assist CCOs in building a culture of compliance by 

managing a constructive relationship with their UPD, Board and Regulator 
 
Jacqueline introduced Sean Sadler, Partner in McCarthy’s Securities Regulation Investment 
Funds Group, who moderated a discussion among Jaqueline Hatherly, CCO & Senior Legal 
Counsel, Greystone Managed Investments Inc. and Martin Nigro, AVP, Regulatory 
Compliance, HSBC Private Wealth Services (Canada) Inc. about the challenges, pitfalls and 
opportunities for managing the CCO-UDP-Board-Regulator relationship constructively and to 
minimize risk.   
 
Sean launched the discussion by asking Martin about the key day-to-day and periodic 
responsibilities that a CCO must attend to in order to maintain a culture of compliance.  
Martin commented that he believes the CCO’s role is to be a partner/advisor and guardrail 
that ensures the business stays on the road rather than a wall that stops the firm from 
conducting business. The CCO has to continuously educate all employees on upcoming 
regulatory issues and their impact on the firm and investors, to establish and maintain the 
policies and procedures, monitor and assess compliance, and provide challenges where 
necessary. The CCO should play devil’s advocate and always try to identify possible issues. 
The CCO also has to report to the stakeholders and should engage with the business and be 
involved with business initiatives. Jacqueline added that it is important for the CCO to be 
involved in the business and for the business to understand the role of compliance. Sean 
commented that having a bit of scepticism every day would be a good thing because that 
forces the CCO to be diligent and to ensure that nothing bad occurs where the blame falls on 
the CCO. 
 
Sean asked Jacqueline what she would like to see from the UDP in order to not feel isolated 
while working. Jacqueline reiterated the importance of everybody having an understanding of 
the role and importance of compliance. She praised her UDP for their frequent and open 
communication and notes that they often discuss how to improve compliance. Jacqueline 
observed that there are many ways to have effective communication, but the key point is the 
CCO and UDP both trust each other and are able to openly communicate their concerns. 
Martin concurred and noted that he expects a UDP to support the role of compliance. Sean 
added that the UDP could also challenge the CCO on policies and procedures.   
 
Sean asked Jacqueline what she believes the roll of the board to be in supporting the CCO, 
the UDP and the compliance culture. Jacqueline explained that she sees the board’s role in 
this respect as helping with discussions and providing ideas on how to go about addressing 
certain situations. The board’s job is to provide feedback to the CCO so they always improve 
at their job. It is a mutually beneficial relationship. Martin mentioned that for him, the 
board’s role is to oversee management and the management team. It is important for the 
board to manage a business both from a compliance path as well as a from an operations 
perspective.   

 
Sean’s final question was: what can CCOs do so that the regulators are happy with the 
compliance culture of the firm? Martin noted that CCOs should ask smart questions and 
engage openly and intelligently with regulators. He underscored the importance of ensuring 
that the firm is ready and that policies & procedures are accurate and reflective of the firm’s 
practice. It is crucial to ensure that these policies are appropriate for the type of business and 
that registration is current. He encouraged CCOs to be up-front and cooperative, not make 
assumptions and to ask for clarification so that they are responding to the question posed in 
a clear, open and concise manner. He also noted the importance of having thought through a 

https://www.mccarthy.ca/fr/lawyer_detail.aspx?id=2827


response about how the firm is addressing weaknesses to demonstrate that the firm is on top 
of issues. As a CCO, one of the best ways to be involved in a regulatory review is to manage 
the flow of documents, staff and the progress of the review appropriately since this 
demonstrates to the regulators that you are organized and in charge. Jacqueline commented 
that Martin had provided a very comprehensive answer and noted that her firm had recently 
had a review. Her firm has a smaller principal regulator and, as such, it is easy to have 
developed a strong relationship with the regulator. Jacqueline encouraged every CCO to 
invest the time in developing a good relationship with their regulators, regardless of the size. 
 
Sean noted – to applause - that CCOs should not feel as if they are the sole vanguard of 
compliance and that they should have the support of those around them.  
 

IV. MEMBERS QUESTION/ANSWERS DISCUSSION – ALL 

Jacqueline then addressed the member questions that had been received: 
 
• Q: Use of Dropbox, Cloud Services and other Drives: Do member firms permit their PMs 

to use services like “Dropbox” or Microsoft One Drive for the purposes of retaining and 
accessing files? To the extent permissible, are files on investments allowed? Are client KYC 
forms allows? What are firms doing to ensure data security, backup and recovery and what 
comfort are firms getting that personal information, confidential information and/or 
proprietary information is not being improperly accessed by or disclosed to others.  

o There was no member feedback on this question.  
 

• Electronic Signatures. What policies do member firms have in place regarding the use of 
electronic signatures for documents such as KYC forms or IMAs? What software and service 
providers are members firms using in this respect? 

o There was no member feedback on this question.  
 

• Class Actions. Do member firms have policies in place with respect to participation in class 
actions against companies owned by a fund of the firm? Are members using any third party 
service providers in this respect? 

o A member noted that they are a larger firm and do not have particular 
policies around class actions but do have a legal team that will address 
them as needed.  

o Another member noted that the firm’s investment operations team takes 
care of participating in class actions and filling out the required forms.  

 
• Subscription Agreements: Are member firms retaining paper copies of executed 

subscription agreements or electronic copies? For top-up investments, are firms entering into 
full, new subscription agreements or preferring to use one-page supplemental agreements?  

o  A member noted they retain both paper and electronic copies and that, 
often times there is a department that takes care of storage so the firm 
needs to have access to both formats in case there is a need to quickly 
consult a document.  

o Another member indicated that since they do not have too many 
subscription agreements, they retain them all in paper format.  

 
V. REGULATORY UPDATE  
 
Melissa thanked the presenters and asked attendees whether there were any items listed under the 
Regulatory Update section of the agenda that they wished to have covered in the meeting or 
whether receiving a written blurb about these topics in the next PMAC eBulletin would work. 
Members indicated that they were happy to receive the updates via the PMAC eBulletin.  
 
VI. NEXT MEETING AND ADJOURNMENT 



  
Jacqueline thanked McCarthy Tétrault for hosting the meeting and noted that the next meeting date 
is February 28th at 2:30. Jacqueline thanked the participants and invited everybody to join the 
reception.  
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